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Recent NTSB decisions illustrate airmen learning the hard way the limits of the Aviation
Safety Reporting Program (ASRP). The program, which is administered by NASA, involves
filing safety reports (a/k/a “get out of a jail free cards”) with NASA that concern any sort of
safety violations or safety hazards encountered by pilots, controllers or mechanics. FAA
Advisory Circular 00-46D, available at the FAA’s website, contains the conditions of the
program.

Ideally, the ASRP allows airmen, controllers and mechanics to report safety related
incidents, even those which may result in violation, without fear of having a suspension or
revocation of their FAA certificates. There are five factors that must be considered in obtaining
immunity, waiver of a suspension, or waiver of revocation of an airman certificate. Those
conditions are:

* The violation must be inadvertent and not deliberate;

* The violation did not involve a criminal offense, an accident, or involve a
question of the competence of the certificate holder (pursuant to § 709 of the
Federal Aviation Act);

* The person has not been found to have committed a violation in a prior FAA
enforcement action in the last five years;

* The ASRP reports, commonly referred to as “NASA Report,” must be mailed
within ten days of the incident or occurrence;

* When the form arrives at NASA’s office at Moffitt Field in California, the
narrative information regarding the incident is removed from the form and the
airman’s name and return address is stamped with a receipt showing the date and
time of receipt. This “strip” is returned to the airman documenting that the report
has been received. We recommend that all pilots carry the ASRP NASA forms in
their flight kit and that mechanics also have the forms available in their facilities.
Although not required, we further recommend sending the form by certified mail.
This supplies proof of mailing as well as a back up means of determining that the
form has been received.

Pilot Rights

FAA regulations provide that NASA reports cannot be used as part of an FAA
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enforcement case or investigation. Thus, if a pilot receives a letter of investigation from the
FAA, they should not send the FAA a copy of their NASA report. In addition, if an FAA
investigation occurs with an air carrier, repair station, or flight school, the Chief Pilot or Director
of Operations should not provide the FAA with copies of NASA forms of its employees as part
of a response to an investigation.

Let us also consider several important points:

1. How long can a party wait before using a NASA report to claim immunity for a
sanction?

NTSB case law has indicated an airman can wait up until the commencement of an
enforcement trial with the NTSB Law Judge and claim NASA immunity. Once the hearing
commences, the airman has waived the opportunity to claim immunity of sanction under the
reporting program. Many airmen will wait in an attempt to settle the case without exercising
their privilege to claim immunity from sanction in an effort to preserve the five-year waiver
should a more serious violation occur later.

2. How does an airman demonstrate to the FAA that he or she is immune from
sanction by virtue of having filed a NASA report?

Based upon the evidence of certified mailing, the green card referencing that the report
has been received and the NASA stamp on the strip that is returned to the airman, a party can
demonstrate that the NASA report was filed in a timely fashion.

3. If I use my NASA report to obtain a waiver, do [ still have a violation on my
record?

Initially the program provided for both a waiver of violation and sanction. Some years
ago, the program was amended to provide for a waiver of sanction, but the airmen would still
have a violation on their record. Certificates of revocations remain as permanent records in
airmen files; however, after five years, suspensions are supposed to be expunged from the
record.

4. May I file the NASA reports online?

Yes, go to the ASRP web sit (http://asrs.arc.nasa.gov/) and you will find more
information about the program. You will find the online form as well as a printable form too.

Recent Cases

Let’s look at some cases to distinguish when NASA immunity is granted and when it is
denied:

e I got a call from a pilot who was flying a corporate aircraft. He was having
trouble with his headset, which kept shorting out. He handed the aircraft controls
over to the co-pilot and turned around to swap headsets and attempt to
troubleshoot the nature of the short. While his back was turned, the co-pilot
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overshot the assigned altitude and returned to the correct altitude. At that time,
the pilot was neither listening to the radio (since his headset was inoperative), nor
was he watching the flight instruments. The co-pilot never told him of the
altitude deviation, but the co-pilot filed a NASA report. The pilot’s first notice of
the violation occurred when he received the letter of investigation from the FAA.
He immediately filed a NASA report. Although the case was settled, the FAA
was unwilling to grant NASA immunity because the NASA report was sent more
than ten days after the altitude deviation occurred, even though it was sent within
ten days of his having knowledge of the “incident or occurrence” as contained in
the FAA Advisory Circular. Since the NTSB never heard the case or had the
opportunity to rule on the submittal of the ASRP, this issue remains for the Board
to consider in another case.

In another case heard by the NTSB, it determined that a pilot’s deliberate and
intentional behavior did not grant him a waiver of sanction. The pilot
encountered a lengthy delay in obtaining an IFR clearance and thus proceeded to
take off VFR in very marginal conditions. The pilot took off and proceeded
outbound on the reciprocal of the inbound localizer and then encountered IMC
conditions. The aircraft had a near miss with another aircraft and an enforcement
action ensued. The NTSB cited its “long held authority” that an ASRP “will not
obviate the imposition of a sanction when an operator’s conduct is deliberate or
intentional such that it reflects a ‘wanton disregard for the safety of others’ or a
‘gross disregard for safety’.” The Board further went on to explain that the ASRP
was never designed to protect those who exhibit a reckless disregard for safety.
In this case, the evidence showed that the pilot entered IMC shortly after take off
and climbed over 2000 feet in IMC conditions without an ATC clearance. The
Board further felt that the IFR conditions for departure were foreseeable and that
the airmen’s entry into IFR weather was avoidable, particularly when the pilot
could have waited and activated an IFR flight plan that he had filed. Based upon
the pilot’s actions, the near miss was also foreseeable and the Board determined
that waiving the sanction was not appropriate.

In another case, an airman raised immunity under the ASRP after the Law Judge
had issued an oral decision. The Board ruled that the airman failed to raise the
issue earlier. Nonetheless, the Board went on to indicate that the filing of an
ASRP would not have affected the Board’s ruling because the facts of the case
showed a deliberate violation. This case began when an air taxi flight in Alaska
made a low pass down a runway in low visibility and foggy conditions. In the
first pass, the aircraft narrowly avoided a light pole and in the second pass, it was
not lined up with the runway, but eventually did land half way down the runway.
When it was apparent that the aircraft would not be able to stop on the runway
remaining, the pilot revved one engine and did a 180 degree turn on the runway.
There was no damage to the aircraft; however, the passengers on board were
shaken by the incident. When the pilot returned to his base, he resigned. He
testified at the trial that he had the required visibility at all times, the weather and
runway conditions made the landing difficult. The Law Judge determined that if
there was a mile visibility and the runway lights were on, that the runway should



have been easily visible and the normal landing should have been made. The
Board believed that the pilot operated the aircraft in a reckless manner and that
the actions of the pilot were deliberate or intentional and thus, there was a
disregard for the safety of others or a gross disregard for safety.

* In another enforcement case, the pilot timely filed a NASA safety report, but on
the strip that was returned to him, he had filled out the nature of the occurrence as
altitude deviation. The FAA was allowed to introduce the strip into evidence as
an admission to prove that a violation had occurred. So if you put “altitude bust”
in the block for “type of incident/situation,” the NTSB has allowed the FAA to
use such information on the strip as an admission against you. You may wish to
use a term that doesn’t indicated that you violated the FARs!

There may be situations where a party is granted immunity from a sanction but still
chooses to have a hearing before an NTSB Law Judge to keep their record clean. In all
situations, the language used in describing the nature of the event or occurrence on the NASA
“strip” should be worded in a manner that will not allow the airmen to incriminate oneself.

Summary

In summary, do not hesitate to file NASA reports, but realize that the immunity of having
your license suspended or revoked by using one of these “get out of jail free cards” as they are
commonly known, may not be available for intentional or deliberate acts or in the case of an
aircraft accident.

It is your certificate. Fly Safe!
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